IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSENMARY AND PAUL CONWAY, ; ClVIL ACTI ON

Pl aintiffs, :

v. : NO. 98- 6295

STATE FARM FI RE & CASUALTY
COVPANY,

Def endant s.

NVEMORANDUM

R F. KELLY, J. JULY , 1999

This action was brought by Rosemary and Paul Conway
(“Plaintiffs”) against their insurer, State FarmFire & Casualty
Conpany (“State Farnf), to recover for damages to their hone
after a wind and hail storm Presently before the Court are
Cross-Motions for Summary Judgnent filed by both State Farm and
Plaintiffs. For the reasons that follow, Plaintiffs’ Mtion is
denied and State Farnmis Mdtion is granted in part and denied in
part.
| . FACTS.

On May 1, 1997, a portion of the vinyl siding on
Plaintiffs’ honme was damaged in a wind and hail storm At that
time, Plaintiffs were insured under a State Farm Homeowners
Policy. Plaintiffs pronptly notified State Farm of their |oss
and Robert Reeves, (“Reeves”), senior clains representative, was
assigned to Plaintiffs’ claim After a June 3, 1997 on-site

i nspection, Reeves conpiled a June 21, 1997 item zed sunmmary of



repair and replacenent costs totaling $3,140.03 for Plaintiffs’
home and sun room whi ch suffered water damage. Along wth
correspondence dated June 20, 1997, Reeves issued a draft in the
amount of $2,739.68 to the Plaintiffs “represent[ing] paynent of
the building I oss on an actual cash value (ACV) basis.” This
June 20 letter also advised Plaintiffs they could nake an
additional claim“wthin 180 days after loss for the full cost of
repair and replacenent . . . when the repairs [were] fully
conpleted,” and specifically advised Plaintiffs of the one-year
suit limtation clause in the policy.
Plaintiffs retained a public adjuster, Weeler

Adj ustnent Service, Inc. (“Weeler”), which estimted repair and
repl acenent costs at $6,860.75. A second estimate, for the “cash
price of the job,” was $7,500.00, and a third estimate for the
roof damage prepared by a general contractor stated “the siding
on this house is Alcoa vinyl. This panel has been discontinued.

.the color is not a match in the new panel.” A handwitten
note, “Alcoa Heritage Gray,” by Reeves at the bottom of this page
i ndi cates an equi val ent color for a replacenent panel was
avai | abl e.

Reeves reinspected the property after recei pt of these

three estinmates, and in a Septenber 17, 1997 letter to
Plaintiffs, Reeves confirmed a tel ephone conversation between

t hem on August 10, 1997, the focus of which was the



unavail ability of matching replacenent siding. |In the Septenber
17 letter, Reeves stated “Unfortunately, the policy does not
provi de coverage for matching,” and again directed Plaintiffs’
attention to the policy provision on Loss Settlenent. The
provision allows for actual cash value up to the policy limt,
“not to exceed the replacenent cost of the damaged part of the
bui I ding for equival ent construction and used on the sane

prem se[s].” Reeves concluded that the siding could be repaired
W th equival ent construction, therefore no additional paynent
could be nmade at that tinme, and again advi sed of the one-year
suit limtation clause of the policy.

Plaintiffs sent a Novenber 5, 1997 letter to Reeves, in
which Ms. Conway stated “I totally disagree with your settl enent
offer.” Plaintiffs enclosed a form “Agreenent for Subm ssion to
Appr ai sal ” wherein Weel er was appoi nted as their appraiser.
Reeves responded with a Novenber 26, 1997 letter in which he
acknow edged recei pt of the Novenber 5 correspondence. Reeves
advi sed, however, that State Farm could not agree to apprai se any
areas of the home which did not sustain accidental direct
physical loss in the storm Reeves assured Plaintiffs that State
Farm woul d apprai se the foll ow ng danmage: “left upper elevation
of siding, fascia on the right elevation, gutters and downspout
on the front and rear of the honme and the roof on the rear of the

home.” The final piece of correspondence between the parties is



a January 22, 1998 letter to Reeves from Wieel er stating, “the
siding and roof are what the insured s [sic] are submtting to
apprai sal, as they do not agree with your nethod of repair.”

There is no further evidence of contact between the
parties until Plaintiffs filed suit in Philadel phia Mini ci pal
Court on May 1, 1998. Judgnent in the amobunt of $3, 364.89 was
entered by the Miunicipal Court against State Farm State Farm
appeal ed and all parties agreed to transfer the case to the
Del aware County Court of Conmmon Pleas. Plaintiff filed a
Conplaint in that Court of Common Pl eas on QOctober 19, 1998.
State Farmrenoved the action to this Court on Decenber 3, 1998.

In their Conplaint, Plaintiffs allege that State Farm
breached its insurance contract (Count 1) and acted in bad faith
by underestimating the amount of Plaintiffs’ loss and refusing to
resol ve the anount of |oss through the appraisal process in
violation of 42 Pa.C.S.A. 8§ 8371 (Count I1). State Farm noves
for Summary Judgnent on both Counts of Plaintiffs’ Conplaint and
Plaintiffs also nove for Sunmary Judgnent.
1. STANDARD.

Summary Judgnent is proper “if there is no genuine
issue of material fact and the noving party is entitled to a

judgnment as a matter of law.” Feb. R Cv. P. 56(C); Anderson v.

Li berty Lobby Inc., 477 U S. 242, 247 (1986). State Farm as the

noving party, has the initial burden of identifying those



portions of the record that denonstrate the absence of a genui ne

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

325 (1986). Then, the nonnoving party nust go beyond the

pl eadi ngs and present “specific facts showing that there is a
genui ne issue for trial.” Feb. R GQv. P. 56(c). |If the court,

in viewing all reasonable inferences in favor of the nonnovi ng
party, determnes that there is no genuine issue of naterial
fact, then summary judgnent is proper. Celotex, 477 U S at 322

Wsni ewski v. Johns-Manville Corp., 812 F.2d 81,83 (3d Gr.

1987) .
I11. DI SCUSSI ON,

State Farm noves for Summary Judgnent on Count | of the
Conpl ai nt based on the one-year suit |imtation clause contai ned
in the insurance policy issued to Plaintiffs. The State Farm
Honmeowner s policy provides:

Suit Against Us. No action shall be

brought unl ess there has been conpliance wth

the policy provisions. The action nust be

started within one year after the date of the

| oss or damage.
(App. to Def.’s Mot. for Summ J., Ex. 1 at 13, | 8.)

State Farm contends that because this action was filed
nore than one year after Plaintiffs sustained their 1oss, their
claimis tine-barred. Plaintiffs argue that State Farm “clearly

violated the policy by refusing to go to appraisal regarding the

anount of loss at issue.” (Pls.” Resp. to Def.”s M. for Summ



J. at 3.) Plaintiffs concede, however, that State Farm accepted
coverage for the loss, forwarded a check to Plaintiffs to resolve
the claimand acknow edged that it would not match the siding.
(ILd.) Plaintiffs contend that this conduct anpbunts to a waiver
or estoppel of the [imtations period in the policy.

The one-year suit limtation clause at issue is
mandat ed by Pennsylvania law. 40 Pa.C. S. A 8 636. As such, the

limtation is valid and reasonabl e. Schrei ber v. Pa. Lunberman’s

Mut. Ins. Co., 498 Pa. 21, 24, 444 A 2d 647, 649 (1982). The

year begins to run on the date of the destructive event,
regardl ess of the date the loss is actually discovered. Gen.

State Auth. v. Planet Ins. Co., 464 Pa. 162, 166-67, 346 A. 2d

265, 267-68 (1975). The Iimtation is disregarded only “when the
conduct of insurer constitutes a waiver or estoppel.” Petraglia

v. Am Mdtorists Ins. Co., 284 Pa. Super. 1, 8, 424 A 2d 1360,

1364 (1981)(citations omtted), aff’d nem, 498 Pa. 32, 444 A 2d

653 (1982). Both parties agree that May 1, 1997, is the date of
Plaintiffs’ loss. Both parties also agree that suit was brought
i n Philadel phia Municipal Court on May 1, 1998. As such,
Plaintiffs’ claimis tinme-barred. The issue presented, then, is
whet her State Farmi s conduct anobunts to a waiver or estoppel of
the limtations period.

Wai ver and estoppel are distinct concepts. “Waiver is

an express decision by the insurer not to rely on the suit



limtation clause.” Jackson v. Chubb Goup of Ins. Cos., No. 85-

3466, 1987 WL 8556, at *3 (E.D. Pa. Mar. 26, 1987). *“Estoppel,
on the other hand, refers to acts by the insurer which excuse the
insured's failure to act tinely.” 1d. There is no evidence
that an express waiver of the limtations period occurred,
therefore, Plaintiffs clains are tinely only if State Farm s
conduct is sufficient to estop their reliance on the limtations
peri od.

Est oppel requires “an affirmative act by the insurer by
whi ch the insured was m sled and prejudiced.” Jackson, 1987 W
8556, at *3 (citation omtted). Plaintiffs contend that State
Farm vi ol ated the appraisal provision of the policy. This is not
sufficient to estop State Farm

On Septenber 17, 1997, State Farmdenied Plaintiffs’
claimfor additional damages to “match” the danmaged siding. This
| etter unequivocally stated that the policy did not provide
coverage for matching and “the vinyl siding can be repaired with
equi val ent construction, therefore, no additional paynent can be
made at this time.” (App. to Def.’s Mot. for Summ J., EX. 7.)
Plaintiffs responded by sending State Farm an “Agreenent for
Subm ssion to Arbitration” and a statenent from Ms. Conway t hat
she totally disagreed with the settlenment offer. This
correspondence was foll owed by a Novenber 26, 1997 letter from

State Farmto Plaintiffs in which Reeves again states that the



policy:

provi des coverage on accidental direct
physical losses . . . .Since the siding on
the left upper elevation is the only area
whi ch sustai ned acci dental direct physical

| oss, therefore, this is the only area of
siding for which we have accepted coverage.
We cannot agree to apprai se areas of the hone
whi ch have not sustained accidental direct
physi cal |oss. Specifically, we can not
agree to appraise siding on the front, rear
or right elevation of the hone.

(App. to Def.’s Mot. for Summ J., Ex. 9.) Plaintiffs were
advised that if they agreed with this statenent, then they should
advi se State Farmimedi ately and State Farm woul d nane an
apprai ser to evaluate this work

After receiving the Novenber 26, 1997 letter from State
Farm Plaintiffs had reason to know that their clai mregarding

the siding was being denied and had sufficient tinme to file suit

within the limtations period. WIlianms Studio of Photography by

Tallas, Inc. v. Nationwde Mut. Fire Ins. Co., 380 Pa. Super. 1,

550 A 2d 1333 (1988), appeal denied, 527 Pa. 588, 588 A 2d 510

(1990) (uphol di ng one year suit limtation); O Connor V.

Al lemannia Fire Ins. Co. of Pittsburgh, 128 Pa. Super. 336, 346-

47, 194 A 217, 221 (1937)(hol ding that between six weeks and two

months is sufficient tinme to file suit); Toledo v. State Farm

Fire & Cas. Co., 810 F. Supp. 156, 161 (E.D. Pa. 1992) (hol di ng

that six nmonths is sufficient tine to file suit); Pini v.

Al lstate Ins. Co., 499 F. Supp. 1003, 1005 (E. D. Pa.




1980) (hol di ng that between one and five weeks is sufficient tine
to file suit), aff’'d, 659 F.2d 1070 (3d Gr. 1981). Plaintiffs’
failure to tinmely file suit requires that Sunmmary Judgnent be
granted as to Count | of the Conplaint.

In Count |1, Plaintiffs allege that State Farmacted in
bad faith in denying their claim 42 Pa.C. S. A § 8371. To
succeed on this claim Plaintiffs nust show, by clear and
convi nci ng evidence, that State Farm (1) | acked a reasonabl e
basis for denying the claim and (2) knew or recklessly

disregarded its |ack of a reasonable basis. Kosierowski v.

Allstate Ins. Co., No. 98-5221, 1999 W 388215, *2 (E.D. Pa. June

4, 1999)(citing Klinger v. State Farm Mut. Auto. Ins. Co., 115

F.3d 230, 233 (3d Cir. 1997)).

State Farm argues that Count |1 of the Conplaint nust
be di sm ssed because there was a reasonabl e basis for denying
Plaintiffs’ claimfor additional damage repairs. Plaintiffs
contend that State Farmi s denial was unreasonable. These
argunents create a genuine issue of material fact, thus, State

Farmis Motion for Summary Judgnent as to Count Il is denied.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSEMARY AND PAUL CONVAY, ClVIL ACTI ON
Pl aintiffs, :
v. : NO. 98- 6295
STATE FARM FI RE & CASUALTY CQO.,
Def endant s.
ORDER
AND NOW this day of July, 1999, upon

consi deration of the Cross-Mtions for Summary Judgnent filed by

both parties and the Responses thereto, it is hereby ORDERED t hat
Plaintiffs’ Mdtion is DENIED and Defendant’s Modtion is GRANTED as
to Count | of Plaintiffs Conplaint and DENIED as to Count |1 of

Plaintiffs’ Conplaint. It is further ORDERED that Count | of

Plaintiffs’ Conplaint is DISM SSED with prejudice.

BY THE COURT:

Robert F. Kelly, J.



